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EDITORIAL NOTES. 

fuk LAst Legislature passed fewer ‘hone than for some years past, but, 
wpercatiy, not many of real importance. Until the volume of laws 1s 
issued it is not safe to comment upon them, but one may obtain a fair 
indication of their moment by means of the excellent ° ‘De scriptive List” 

compiled by Mr. John P. Dullard. The prohibition of night work by 
women in manufacturies was finally amended not to take effect until 
Dec. 31, 1924, presumably with a view to having it repealed next year. 
()f course there are two sides to this law, one being the view of a large 
number of women who can work at night when their small children are in 
bed and their husbands are at home, but who cannot work in manufac- 
turies in day time, and the other the general humanitarian view which 
looks to the health of mothers and woman generally. The law as passed 
exempts canneries ; just why does not appear. Apparently there is a new 
law concerning enforceable arbitration. The usual number of fish and 
game laws were passed, and, of much more importance, some amend- 
ments concerning the Motor Vehicle Act. Women lawyers who marry 
may be made happy by continuing to be Masters in Chancery after mar- 
riage, and by having their names properly changed on the attorney’s roll. 
We note with pleasure an increase in the salary of Commissioner Dill, 
who deserves all the State will ever pay him for his fine services in auto- 
mobile matters. Other increases in salaries are, as a rule, reprehensible, 
Justices of the Peace have their civil fees increased, so as to make the 
office in country districts more worth while. District Courts have their 
jurisdiction increased to $500 in actions “upon any bond, bill, note or other 
contract in writing.” Landlords must now give three months’ notice to 
juit in tenancies from) month to month, or for a less period where no 
definite term has been agreed upon: a wise provision in the interest of ten- 
ants who are often evicted without due opportunity to find houses else- 
vhere. Some certain Commissions were instituted or continued, usu 
ally an unnecessary waste of public money. Measures were passed 

ten in all—-compelling additions to the State highways, a matter which 
should have been left to the new State Commission, but it is said the 
passage Of some if not of all these measures was not by a majority of the 
House of Assembly, and the Supreme Court may be called upon to pass 
upon their validity. Many bills were passed over the Governor's veto, 
and it is certain some of them ought not to have been so enacted. On the 
whole we cannot say that the laws passed in 1923 were such as to prove 
the necessity of an annual session. A biennial session would be of benefit 
to the State at large, and a triennial one still better, especially with an ac- 
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companying provision, likely to be a matter of course, that the Governor 
could call an extra session when clearly made necessary. 


As to this matter of lawmaking, a prominent State Senator of Cali- 
fornia, representing the San Francisco district, said last month: “Il would 
like to see every law now on the statutes swept into a waste basket and 
then dumped into the fire. After that, call together ten or twelve real 
lawyers—and there are plenty of them in California—and have them draw 
up fifty laws. Real laws, where the word ‘yes’ means ‘yes’ and the word 
‘penalty’ means ‘penalty, and then see that the laws are enforced. | 
think half the bills introduced during the present session are useless, and 
I, for one, am against putting any more new and foolish laws on the 
statute books. The people are burdened now with so many laws that 
they don’t know where to turn, and, as a result, many of them are never 
obeyed—in fact, more of them are violated than obeyed; therefore, | 
believe that all the old, obsolete laws should be wiped out and new set 
enacted. I believe the people would be better contented and the State 
would prosper more.” 

Senator Gates, who is also a student, said that he has found it 1m 
possible to read half of the bills introduced in the Legislautre. 


It is not over-likely that any potteries’ officials will go to jail for violat- 
ing the Sherman Anti-Trust law, but it 1s not so certain that United States 
Judge Van Fleet’s sentence after the conviction of various New Jersey 
potters will be wholly set aside by a reviewing Court. Judge Van Fleet 
comes from the West, where the Sherman law is held more important 
than by many manufacturing people in the East, and he took pains to sift 
out the really responsible parties to the potteries trust. Unhappily many 
of the defendants stand very high in their business in this State, and they 
must have thought their plans did not so run counter to the Sherman law 
that they would ever be convicted of “conspiracy.” They were well repre- 
sented by eminent counsel, yet they did not get off by a verdict of in- 
nocence. ‘The special attorney of the Government, Mr. Podell, who tried 
these cases against the defendants, said after the verdict of the jury was 
announced, that the verdict reaffirmed two propositions of vital importance 
to trade associations, that it was a crime under the Sherman law for a 
group of men to combine and agree on prices to be charged, and that the 
amount of profits made is of no consequence in determining guilt or in- 
nocence of the accused. “This verdict,” he added, “should serve notice 
upon every member of trade associations that he cannot pursue the prac- 
tices that have prevailed. for years manufacturers’ associations in the 
building trades have refused to sell directly to the consumer. ‘They 1n- 
sist upon selling only to or through a jobber, and the jobbers will sell only 
a plumber and the plumbers will sell only to a contractor. The rent payer, 
because of this chain, is compelled to pay all the burden of the intervening 
profits. This is the root of the entire evil in building costs today.” 


We noted some time ago (June number, 1g22, p. 188) the fact that 
the recent County Clerk of Sussex county had made private searches in 
his office and charged therefor, and that the Board of Chosen l*reeholders 
had received a written opinion by Mr. Robert Hl. McCarter, of Newark, 
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that the retention of such charges by the Clerk was illegal. The Board 
took up the matter at law with a view to ascertaining if these fees should 
not be returned to the county, and secured an alternative writ of man- 
damus against the Clerk, to which a demurrer was interposed. [In dis- 
posing of the demurrer on April 3rd the Chief Justice, speaking for the 
Supreme Court, said: 

“A county official can no more escape responsibility for the per- 
formance of an act, which is required of him as such officer, by asserting 
that in performing it he had first laid aside his official character than a 
Judge can escape responsibility for a decision rendered by him by declaring 
that, before announcing it, he had taken off his judicial robes. . . . If 
his theory is sound, it is within the power of the County Clerk to prac- 
tically nullify that Act of 1906, so far as the appropriation of fees 1s con- 
cerned, by assuming to perform as an individual and not in his official ca- 
pacity most of the duties for which, prior to its enaciment, he was com- 
pensated by receiving fees provided in our fee bill; for, if he can by this 
method avoid the accounting for fees received by him for searches re- 
ceived in his office, no good reason can be pe ‘received which would prevent 
him from taking the same course in taxing bills of costs, and making 
copies or abstracts, of deeds, enters, sincicamaas and other records.” 


It is not usual for a County Judge to criticise openly the Court of 
Pardons, but this happened in Sussex county on April rith, when it was 
puplished that this Court had granted one Allen R. Y oung a full pardon 
from his conviction of “an assault with intent to kill.” The defendant 
was fined $1,500 and was remitted as of course because of the pardon. 
According to the Newark “Evening News” Judge Shay, of Newton, who 
presided at Young’s trial, said that the decision was unheard of in his 
experience. “The evidence clearly pointed to the guilt of Mr. Young 
and the jury so found, and how the Court of Pardons can set that aside 1s 
a mystery to me.” In this the Prosecutor agreed. We cannot comment 
on this particular case without knowing more particulars than appear in 
any of the newspaper accounts of the trial, but, generally speaking, we 
think public sentiment in this State is not favorable to as many pardons 
as are granted by the Court of Pardons from time to time. It seems al- 
most a waste of time for Prosecutors, aided by twelve-men juries, to con- 
vict men of felonies, frequently of crime too gross to mention, if de- 
fendants are thereafter to be released, not because innocent, but for rea- 
-ons not stated to and considered by the public as really valid and equitable 
ones. Certainty of full punishment is more a deterrent to crime than 
pardons. 

The stand of Commissioner Dill against restoring revoked licenses 
for motor vehicle offenses, and asking magistrates to impose a jail sen- 
tence instead of a fine in all cases of such reckless driving as is dangerous 
to the public, is so wise that it should everywhere receive public com- 
mendation. In his letter of April 18th to all magistrates he says, among 
other things : 

“Our request of last October for the revocation of a license rather 
than the imposition of a fine did not bring the response that I had hoped 
for, and with nominal penalties being imposed for serious infractions of 
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the motor vehicle and traffic acts, automobile fatalities have been mounting 
higher and higher, as will be proven by a comparison of figures for the 
year 1922 with those of 1g21. Last year 527 persons were killed by auto- 
mobiles in New Jersey. [In 1g21 397 persons met their death, an increase 
last year of 130 fatalities. For the year 1923 approximately too lost their 
lives during the first three months, and this at a time when automobile 
driving was very much restricted because of the severe winter weather 
and the impassable condition of many of our roads. 

“In the city of Newark alone, up to April 15, twenty-four person. 
have been killed and 377 injured. New Je rsey’s law giving to magistrates 
the power to revoke licenses was designed solely for the purpose of strik- 
ing terror to the minds of those motorists who have no respect for law 
and order, and less regard for human life. . . . A number of es- 
pecially sad killings were reported last year and investigations of these 
accidents, coupled with the grief evidenced by a visit to these sorrow 
stricken homes, has aroused me to a determination of renewing my request 
to you that you enter a revocation of the license for excessive speeding 
and reckless driving and forward the licenses to this office, together with 
report of your findings. If you will take this action | pledge you that no 
license so revoked will be restored unless the defendant in pressing his re- 
quest for such restoration has the same indorsed by the revoking power.” 

Many of our municipalities fai citizens ) orembling over the more 
than four per cent. taxes now assessed annually. What will such persons 
think when they discover that the Chicago tax rate is only $1.85, and ye: 
that city is supposed to have been greatly misgoverned. The first move 
of the new Mayor-elect, Mr. Dener, was to announce that he intended to 
see that this low rate was maintained. 


We omitted in our last number to express appreciation of the ap- 
pointment by the Governor of Hon. Frederick W. Guichtel, of Trenton, 
formerly Common Pleas Judge of Mercer county, as a member of the 
Public Utilities Commission, succeeding Henry Bacharach of Atlantic 
City. Judge Guichtel 1s to serve for six years at a handsome salary. He 
is a real investigator, sound, virile, well versed in the law, withal courteous 
and full of industry. We wish him great success and feel sure the State 
will be the gainer by this excellent appointment. 

Not long ago, as is well known, Mr. Justice Clark of the United States 
Supreme Court resigned. He has since given some notable inipressions 
made upon him as a member of that Court. Among other things he says: 
“During the five years last past, 1,648 cases were argued in the Supreme 
Court. Of these just about 400, or one-quarter, were disposed of by per 
curiam decisions upon authorities which were cited, because the Court was 
without jurisdiction, or because the questions presented were deemed so 
unsub-tantial as to be unworthy of serious attention, or because the cases 
were so Clearly ruled by prior decisions that the questions involved could 
not longer be considered open for discussion. In the 25 per cent. of all the 
cases heard which were thus summarily disposed of, the cases are in 
cluded which I am urging should never have been taken to the Supreme 
Court at all. And what must such a result be to the lawyer responsible 
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for carrying them there? It would be difficult to imagine a more un- 
pleasant and humiliating experience than that of meeting a client after his 
case had been disposed of in this summary way, unless it should be that 
of encountering the more or less concealed look of triumph in the next 
greeting of one’s lawyer adversary. .  .  . ‘The wonder is that so many 
men attempt it; perhaps it is sufficient explanation to say that the same 
man never does it twice. One such experience is enough. ‘Thus private 
interest and public duty unite to impress upon our profession the obliga- 
tion to refuse to carry any but cases of real general importance to the 
Supreme Court of the United States, to the end that its docket may not 
become so swollen as to render it impossible for any group of Judges, 
however able or devoted, to find time and strength for an adequate con- 
sideration of the cases of great public importance, which are constantly 
pressing upon its attention.” 


INCREASING COSTS TO BE PAID BY LOSING PARTY. 


| feel like offering my reaction to the suggested plan to discourage 
unnecessary litigation “by increasing the costs required to be paid by the 
losing party,” which you submit as “food for thought,” in the March 
number of the Law JouRNAL. 

The scheme urged is based on the wholly unwarranted assumption 
that the losing party in litigation is always, or even ordinarily, in the 
wrong. Its sole justification must be that an adverse verdict by a jury 
or an unfavorable decision of the Court carries with it the necessary con- 
clusion that the defeated party was morally culpable in bringing action, or 
in resisting suit, as the case may be. Nothing could be further from the 
actual facts of life. 

One does not need to class oneself with the decriers of our Courts 
to assert that he who implicitly believes that judicial decrees, whether 
based on verdicts or the Court’s findings of facts, are uniformly in accord 
with the justice of the case, places himself, substantially, on the intellectual 
level of the believer in the wager of battle as an infallible method of de- 
termining the right and the wrong of a controversy. 

An enlightened Judge must realize that, in spite of his ntost conscienti- 
ous and painstaking efforts, he is, in a given case, as like as not to do 
injustice when he seeks to do justice. It is inconceivable that it should 
be otherwise. [or the jurors are but average men with the limitations, 
the prejudices, the bias, the mentality of the ordinary man. The Judges 
are but average men with a special training which has, we always hope, 
lessened those limitations, curtailed those prejudices, corrected that bias, 
and cultivated that mentality. But it would be unreasonable to expect this 
training to climinate the frailties of human nature, and to produce a super- 
mind. In spite of all, human judgment, whether pronounced in the jury 
box, or delivered from the Bench, is fallible. Men, however much they 
may strive against it, are prone to error, as sparks fly upward. 

What possible rational grounds could there be for believing the judg- 
ments of our Courts are so generally right that the law would be justified 
in always penalizing the losing party? Seldom does a Court have before it 
a matter depending upon pure reasoning for decision. .\ jury never does. 
Whether the issue be one of fact for the jury, or one of law, or of both 
law and fact for the Court, as in equity cases, the conclusion ultimately 
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rests upon the supposed ascertainment of the facts. With the jury the 
query simply is, what are the facts? With the Court, what is the law 
applicable to the facts? But how do they arrive at the facts ? 

Not by some occult process unknown to those sane the charmed 
circle of the Courts of justice. Not from any peculiarly reliable source 
of information unavailable to the rest of us in the daily affairs of life. 
They are dependent on that most unsatisfactory and human testimony 
brought from the highways and byways of life. And, generally speaking, 
how untrustworthy is that human testimony! [t is unreliable for many 
reasons. ; 

lirst, there are the mentally defective—the morons of society, who 
make up a very considerable part of the population ; and with the most 
honest intention it is an even chance that their version of an event is so in- 
correct as to be misleading. 

Then there are the so-called mentally fit, but unobservant, and wholly 
untrained to make a mental note of what they see or hear, so as to be able 
in after time to recount with fidelity to fact what they may have seen or 
heard. And the testimony of these—even though sincerely trying to be 
truthful—only gives their impressions, which are as likely to be false as to 
be true. 

‘There is, again, the more or less undisciplined minds of the great mass 
of the people who, without conscious wrong. are largely influenced in their 
recollection and judgment of events by bias of friendship or hostility, by 
prejudice or partisan zeal. Their testimony may seem to be disinterested, 
it may be stamped with the semblance of truth, and Court and jury be 
warranted, according to human standards, in giving it full credence. Yet, 
all unsuspected, perversion of the real situation may le in the evidence 
thus given. 

Then there is also the class, by no means small, of persons who appear 
to be constitutionally incapable, even while the matter is fresh, to relate 
a conversation or describe a transaction as it occurred. Their substitu- 
tion of word or phrase for that which actually was uttered, - their 


a SAE misdescription of what took place, may well give to Court 
‘jury a wholly erroneous impression as to the truth concerning the miat- 
ter in issue. Their character may be unimpeachable, their sincerity and 


af giedraed $$ unque stioned, and yet they may be the unwitting instruments 
f leading Court or jury astray in the quest for a just decision. 

And last, but not least, we may consider the testimony of witnesses 
who do not scruple from self-interest, or friendship for one of the suitors, 
to give consciously false testimony. lortunately, their efforts to assist 
by perjury sometimes defeat themselves by the baldness of the attempt, 
but this is not likels always to be the case. Nor can we even guess how 
often testimony tinged with perjury slips through without notice ‘or sus- 
picion of the defect. 

It is in the main from such sources that our Courts must draw the 
material upon which their judgments are founded. We may grant that 
there 1s a comparatively small class with minds trained to the processes 
of logic whose testimony, granting their disinterestedness and essential 
truthfulness, would seem to be entitled to a great degree of credibility. But 
what of the infirmity of memory even with them? How often do the very 
best of us find ourselves compelled to change an opinion or recollection as 
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to what occurred, at a prior date, by the production of some document or 
other mute witness of the past? With all our boasted educational system, 
what percentage of the witnesses who pass through our Courts could meet 
President Ehot’s standards of an educated man—that he be able to ob- 
serve accurately, to report accurately what he observed, and to draw logical 
conclusions from what he has thus observed ? 

Is this intended to cast aspersion on the Courts or to shake public 
confidence in their deliverances ? Is it a reflection on their integrity? By 
no means. In spite of ail the imperfections inherent in our judicial system, 
the Courts form an indispensable part of the social machinery of civiliza- 
tion. It is imperative that there be tribunals to which men must carry 
their disputes to be settled if they cannot themselves adjust them peace- 
ably. And the controversies between individuals are, on the whole, much 
more likely thus to be settled justly, than if left to these individuals to 
settle by the arbitrament of the strong hand. 

What has been said as to the unreliability of human testimony and 
the uncertainty of justice in judicial decisions is not a reflection on the 
Courts. It is merely a recognition of the handicap under which they work. 
It is not even a questioning of the logical soundness of their conclusions 
from the facts as they find them, or as they have been found for them. 
It is rather the pointing out of the incontrovertible fact that the Courts, 
humanly speaking, rarely can be sure the facts they find or the facts as 
submitted to them are the real facts. This assurance is beyond the reach 
of human ken. 

What is intended to be here conveyed is, the utter absurdity, the 
gross injustice, of a rule of penalizing the losing party for having had re- 
course to the Court for decision of a controverted matter between him and 
another. \Vhat are our Courts for, if not to settle disputes between in- 
dividuals? Was not their creation, is not their continued existence, an 
invitation to all who may have legal differences to bring them to the Court 
where justice—so far as is humanly possible—will be judicially adminis- 
tered? Are not both litigants presumably actuated by a desire for a just 
determination of their case? May not each, in good faith, believe that law 
and justice are on his side? The Court must decide between them ac- 
cording to the weight of the evidence or the balance of the reasoning pro 
and con, but how slight, in many cases, is the tipping of the scales? Is it 
not then preposterous to adopt a rule that the unsuccessful litigant shall 
be muleted by heavy costs and the pay of his opponent’s attorney as a 
penalty for his temerity in having invoked the aid of a Court of justice’ 

The provision for new trial and for appeal is a recognition by the law 
that jurors and Courts are liable to err. The proposed rule may, there- 
fore, penalize the litigant for the mistake of the jury or the error of the 
Court. Could absurdity be more grotesque ? 

ut it may be said that a losing party need not stop until the Appel- 
late Court shall have passed upon his contention. Then, if this body be 
agamst him, he should receive his punishment for having unsuccessfully 
appealed to the Court instead of fighting with his adversary after the good 
old method. But as the present Chief Justice of the United States once 
said, half humorously, the greater wisdom of the highest Court consists 
in having the “last guess” as to what is the law of the case. 

Take it from any angle we may, the proposition is to punish a litigant 
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for what may be a mistake as to facts due to testimony unintentionally or 
intentionally false, or a mistake of law due to the imperfect reasoning of 
the Court from which the litigant cannot appeal because of poverty, or 
because it is the Court of last resort. 

If there is to be an effort to curb unnecessary litigation let not that 
effort be directed to making our judicial system the vehicle of designed 
injustice. Some other plan should be devised, or, failing in that, the evil 
of unnecessary litigation must be submitted to as one of the inevitable 
drawbacks in administering a system designed to accomplish the greatest 
possible amount of justice while working the least possible degree of in- 
justice. 

The movement should be in the opposite direction from that sug- 
gested. The penalizing costs we already have should be removed. The 
reasons above given why additional penalties should not be imposed apply 
with equal force agamst those now existing. It is humiliating for a mem- 
ber of the Bar to be compelled to advise a client that he has a good cause 
of action or a meritorious defense; that counsel cannot, of course, assure 
him as to how a jury or the Court may view it, and that he must warn 
him that, should the opinion of Court or jury be adverse, he will be dis- 
missed from Court as a sort of misereant with a fine for having acted on 
his counsel’s advice, rather than submit, in advance, to what appeared to 
him and his counsel a flagrant injustice. 

It would be far better, more consonant with justice, 1f counsel could 
say to chent: “My charge for services will be so much, the Court dis- 
bursements so much, and these amounts you will risk in your effort to 
secure what seem to be your just demands.” The system of indiseriminate- 
ly inflicting heavy costs is more likely to deter the just claimant from 
risking suit—-thus denying him justice—than to discourage the unjust 
suitor. 

Bar associations might well discuss this whole matter of allowance 
of costs. The requirement that the party pay the costs incurred by him 
is a totally ditferent matter. Penalizing costs should not be imposed where 
one has in good faith come before a judicial tribunal. Diseretion might 
well be left to the Courts to impose costs in flagrant cases of abuse of the 
privilege of the Courts. But the rule inflicting penalizing costs simply 
because the result is adverse to a party is a gross solecism in a society 
where Courts exist to maintain peace by settling differences between 
citizens as they arise. 

LINTON SATTERTHWAITE 

Trenton, N. |... March 19th, 1923 


IN RE WILL OF GADDIS. 


(EMssex Co, Orphans’ Court, April 20, 1922) 
Probate of Will—Caveat—Undue Influence. 
In the matter of the probate of a paper writing purporting to be the 
last will and testament of Theodore Gaddis, deceased. On caveat. 
Mr. Abner Kalisch for Proponent. 
Messrs. Heine, Bostwick & Bradner (by M. Casewell Heine) for 
(aveators 
RLANNAGAN, Jo: A paper writing purporting to be the last will 
and testament of Theodore Gaddis, deceased, was offered to the Surro- 
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gate of Essex county for probate by Alice Cox, the sole beneficiary there- 
under. Caveats having been filed by the next of kin of the deceased, the 
matter was certified by the surrogate to this Court. 

Among the grounds of contest urged by caveators is that of undue 
influence. 

The deceased, ‘Theodore Gaddis, was, at the time of his death, a man 
about 64 years of age. Up to about 2% years of his death he had been a 
prosperous merchant in the City of Newark, keen and alert in business 
and natty in dress. 

About that time, however, when he was some 61 to 62 years of age, 
he met with serious business reverses resulting in his bankruptey and the 
loss of all his possessions. The effect of this upon Mr. Gaddis, mentally 
and physically, was one which is not uncommon in men of that age under 
such circumstances; with such men the spirit 1s broken; they lose all 
initiative, confidence, ambition and hope; weakness, fear and inertia take 
possession of them. “To those who knew them in the heyday of prosperity 
they become pathetic. 

Such a man was the deceased from his bankruptey until the day of his 
death. His utter transformation as a business man was demonstrated 
when he started again in his old line of busines in association with a former 
employe. He sat in the office for a large part of the time inert, dejected 
and complaining, and the venture failed. 

When Mr. Gaddis’s bankruptcy left him = practically penniless his 
niece, Mrs. Eppele and her husband took him and his wife to their home 
and kept them there until the death of Mrs. Gaddis, and kept him there- 
after until he saw fit to leave under circumstances which will be related 
later. Mr. Eppele was a successful and capable business man, the Presi- 
dent of a Bank and of a large manufacturing industry, and he undertook 
to and did handle Mr. Gaddis’s business affairs for him, becoming his busi- 
ness adviser. 

During Mr. Gaddis’s business career the proponent, Miss Cox, was 
a privileged employe in his office. After his bankruptcy she set up a claim 
against him for moneys given him for investment for her account but 
diverted to his own use. Mr. Eppele, as the person in charge of Mr. 
Gaddis’s affairs, arranged with Martha G. Limbarger, Mr. Gaddis’s aunt 
(known as “Aunt Pet’) to pay this claim, but Mr. Gaddis declined to 
sanction such payment, denying the claim and stating that he had given 
Miss Cox money for years and her family coal for years, and the matter 
was dropped. 

Later on, while Mr. Gaddis and his wife were living with Mrs. Eppele, 
it was found that Mr. Gaddis was engaged in seeret correspondence with 
Miss Cox, and, when his wife had suffered a stroke and lay unconscious 
in the house, he wrote Miss Cox telling her that his wife remained un- 
conscious, and that the conclusion would certainly not be long, and telling 
her that every day he was thinking of her, i. e., of how she would enjoy 
the beauties of the country where he was. Tle addressed her as “dear 
Mudder” and concluded with “Au revoir, L. & K., Yours Daddy.” The 
context and the circumstances, especially in the absence of any explanation 
hy Miss Cox, suggest that the letters L. & KK. stand for love and kisses. 

Sometime after his wife’s death, Mr. Gaddis left the Eppeles’ home 
and, though apparently remaining on affectionate terms with them, took 
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up his residence seeretly with Miss Cox, continuing to keep from them: the 
knowledge of Ins whereabouts until Mr. Eppele discovered it through a 
common business connection, at whose place of business he was accustom 
ed to meet Mer. Gaddis im connection with the latter’s business attairs 

\tter lis wite’s death, Mr. Gaddis came inte possession of her prop 
erty and also received a legacy trom: his satd aunt, known as “.\unt Pet 
This property is the subject of the paper writing offered by Miss Cox for 
robate 

In December Mr. Gaddis had a conversation with Mr. Eppele on 
business matters and the matter of a will was discussed. In that con 
versation Mr. Gaddis satd he mtended to leave his property to his relatives 
cexcluding certam of them by name), and on another occasion asked My 


Kppele t xe certam investments im his (Mr. ieppele’s) name, saying 

that he (Gaddis) did not want the people in. Newark he was staying with 
Miss Cox and her tanulv) to know that he had the money 

\bout a week betore his death, and during his last dlness, Mr. Gaddis 

sent for Mr. Eppele, getting, not Miss Cox, but a sister of hers, to write 


see him at Miss Cox's house 
During the interview thus brought about between Mr. leppele and M1 
(saddis, business matters were discussed and the matter of a will was 
nentioned, apparently im passing, but no indication of any change of 


stamentaryv intention was given During the talk Miss Cox was dis 

M1 I pele eavesdropping at the door 
()n t lav betore the night when Mr. Gaddis died he was visited at 
: the hospital by the witness, Buckley. Mr. Buckley was sent 
Mit Eppele to vet Mr (raddis’s endorsement Ol one check and to 
k with him. He found Mr. Gaddis very nervous and 
ind . h ck iit took about ten minutes to get Mr. Gaddis to 
rstand the object of the witness's visit. It was later in the same day, 
: vill was executed. Mr. Gaddis expired during the 

c’ - V Stl 

reumistanees connected with the execution of the will were 
: the execution supervised by Mr. Werner, an 


tormer Judge Quigley, the latter having been Mr 

the bankruptey matters. Mr. Werner 
the day he drew the will, each of them re 
ldis at the hospital. One of these calls 
“S absence trom his office, buf the second 


= ; a P nnecti 


Ils were “very urgent, and the second 
\Ir. Werner testitied that he suspected a will 


red. He tound Mr. Gaddis and Miss Cox 
She opened the door and idinitted hiim 


will drawn, Mr. Werner asked Mis 


drattiny of the will took 20 to 25 minutes, 
went out of the door to get a witness, he found 
ide of the door to the left. Tle asked Miss Cox 
; he was apparently unsuccessful, for he ’ 
aU \Ir. Gaddis’, room. tle returned 


Cecenia, a visitor at the hospital, whon 


tranver to all concerned L hae 





. 
IN RE WILL OF GADD 134 
wn the witness, Cecenta, testifies that, when he arrived mn Mr. Gaddis’s room, M1 
ugh oa Cox was there; that she did not want to go out when asked by Ar. Werner 
isto to do so, but, after bemy twice asked by him, went out. Mr. Gaddis did 
5 not say anything while Cecenm was in the room, and, when he left, M1 
prop Cox was pust outside. 
Pot” Mir. Werner states that during the time he was there no nurse came 
x for n, bat there was ministration by Miss Cox, Mr. Gaddis was in pain, and 
she would hold him up and he would spit ina cup or receptacle, but these 
leon munistrations did not oceut during the period the will was being prep ared 
con On the next day, and after Mr. Gaddis’s death, Mr. and Mrs. Ieppele 
Atives and Miss Cox met at the undertaker’ Mr. ppele asked MM (ox if 
RAYE she had any knowledge of there bemg a wall, and she said that she did 
ayine not have any knowledge of a will at all, but had heard Mr. Gaddis sas 
. withe that, if anything hi (pp! ned to him, any information in regard to tie affan 
could be obtained from Judge Onigle y. Mr. Eppele thereupon went out 
caddis and telephoned to fudge Onigle ’< office, and came back and told Nh 
write Cox he had been advised that Mr. Gaddis had made a will the day before 
mm her favor. She made no reply. 
1 Mr Qn the trial Miss Cox still remamed silent, electing to leave all of 
Wis these things unexplained. “Phe question is, Wes the burden cast upon he 
re of toexplain?) The contestants urge that the testimony raises a presumption 
dis of undue influence. 
While certain guides have been laid down by the Courts for the de 
ed at cision of will contests based on undue influence, each case must of neces 
sent sity turn on its own partic ula ir facts and circumstances. 
Wd to In re Cooper's Wall, N. J. Eq. 177 (at 181), it is said: “Slight 
and circumstances in addition ‘ such relation [viz., a contidential relation 
lis to will throw upon the beneticiary the Saclegie of show dit that the test 
day. mind was not unduly influenced.” See » Whe ve Whinple, 44 
s the J Iq. 141 (at 145): In re Morrisey’s Wi il, oa Atl 26 (at 28): Jolozosk: 
‘ . Mason, 64 N. J. Eq. 327 (at 328); Kocher’s N. J. Probate Law, p. 1623 
were Confidential relations and opportunity to exercise the influence the) 
— do not alone raise any inference of undue influence, but there must 
ran be in addition other and further circumstances pregnant with infer 
Mr or ead thereof. If the siabdeuial relation exist, do those 
rnet tional circumstances appear from the evidence in this case ? 
Ire The evidence shows that the relations between Mr. Gaddis and Miss 
call: Cox were carried on under subterfuge and secrecy. The testator was 
eee marnied man living with his wife, and Miss Cox, a singh 
aaa him to be so situated. Some relation- had existed prior to his bankr 
will when she was a privileged emplove. Tle wrote her in terms reprehensn 
(“Ox affectionate from the shadow of his wife’s death bed. He lef: hrs 
sie flesh and blood to go and live clandestinely with her. 
Tis Under these and the other circumstances | tind the re! 
sic been confidential. “The opportunity was sey nt. It is not necessary 
sens these “sheht circumstances” should be in the nature of proot of actual 
ae position. If they have the appearance of imeonsis tency with frankness, 
i ’ honesty or fair dealing in procuring the will, they may turn the scale 
ened selecting a witness to the will, barring or making unconitortable the visits 
i of visiting relatives, selecting the serivener of the wall, possession of the 
hie will, presence at its execution, concealing the existence of the wi! 
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abrupt face-about in sentiment and the selection by the deceased of his 
custodians as the objects of his bounty and various other circumstances 
have been declared by the courts of this State to be potent. 

The language in the Morrisey case (supra) aptly shows that the 
words “slight circumstances” are not used in any strained sense and do 
not involve anything more than these words naturally imply. In holding 
that the burden of explanation was, under the circumstances of that case, 
cast upon proponent, the learned Vice-Ordinary says: “There is no direct 
evidence of undue influence. .  .  . Whether the request of Mrs. Mor- 
risey [the testatrix] to Mr. McAdams [the scrivener| for a will in favor 
of the O'Briens were spontaneous or unlawfully procured is conjectural. 
There was an abundance of opportunity and a susceptible and plant and 
fruitful subject for exploitation, but that advantage was taken rests in 
surmise.” Morrisey’s case, supra, p. 28. 

The evidence ts abundant that the relation between Mr. Gaddis and 
Miss Cox was contidential, and that he was ‘‘a susceptible, pliant and fruit- 
ful subject for exploitation,” enfeebled in mind and body, and that ample 
opportunity presented. 

I will refer to several circumstances which | consider potent ones : 

ist. Within a short time of his death Mr. Gaddis told Mr. EEppele 
what his testamentary intentions were and they did not include Miss Cox 
as a beneticiary. At that time he was living with Miss Cox, relations had 
existed with her for years, all the apparent inducements to prompt him 
to make a testamentary disposition in her favor existed in full force. It 
is stated that at the time he executed his will he said that his relatives had 
plenty of money; that Miss Cox had taken care of him, and he wanted her 
to have what he had. These considerations existed at the time he made 
the declaration to Mr. Ippele that he wished his property to go to certain 
of his relatives. The relative prosperity of his relatives and Miss Cox was 
the same at that time as it was at the time of his death. The enquiry is, 
if these considerations had not been sufficient to inspire a testamentary 
desire towards Miss Cox up to that time, what influence intervened during 
the last week, when testator was in the hospital very sick and entirely 
miserable, to induce him to make a sudden and complete reversal of testa- 
mentary intent, and give everything to Miss Cox to the entire exclusion of 
his relatives? So complete a change in so short a time without any ma- 
terial change in the apparent inducing circumstances suggests that some 
explanation on the part of the proponent should be forthcoming. 

2nd. Miss Cox was possessed of the power to exercise a strong in- 
fluence over Mr. Gaddis. Although broken in spirit and finance, and lack- 
ing in initiative or independence, and though living with relatives who 
had shown him and his wife most admirable kindness, he elected to leave 
these surroundings with the disguised purpose, which he fulfilled, of tak- 
ing up a secret abode with Miss Cox. 

ard. The scrivener, though not positive, states that he thinks Miss 
Cox was not in the room while the will was being drawn, but his testi 
mony does not convince that his recollection is clear, and his statement 
that no nurse came in at all while he was there, and his account of Miss 
Cox’s ministration, make it likely that his recollection is not clear, and that 
her ministration continued during that period. (Stenog. Notes, pp. 25, 
26). The fact that the serivener states that he asked Miss Cox to go and 
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get a witness for the will seems to make her presence more likely. ( Stenog. 
Notes, p. 17). At least these circumstances leave the mind in a state of 
uncertainty as to her whereabouts at that time. If not actually present 
during the time the will was being drawn Miss Cox was in close touch and 
proximity. When the serivener came by unexplained summons to draw 
the will he found Miss Cox there, and he states that she left the room at 
his request during the actual preparation of the will; but we tind, accord- 
img to the witness Cecenia, she was in the room during the interim when 
the serivener, after completing the draft, went down stairs to find a second 
festamentary witness. ‘Thus it is shown that, while the will was drafted 
ind in final form ready for execution, but before it had been executed, it 
remained in the room with Miss Cox and Mr. Gaddis alone. It seems to 
me that, while this may not be in one sense presence during the prepara- 
tion of the will, it is too close to it to remain unexplained. 

4th. Mr. Gaddis made a bill of sale of his household furniture to 
Miss Cox. This transaction evidences at least a receptive disposition on 
her part. This disposition was further manifested by the rejected claim 
she set up against Mr. Gaddis for money claimed to have been entrusted 
to him by her for investment. On one occasion, when Mr. Gaddis received 
certain funds, he indicated to Mr. Eppele a desire to place part of this 
property in Mr. Eppele’s name, giving his reason for this desire that Miss 
Cox or her people might not know that he had the money. ‘These circum- 
stances suggest that even the bill of sale of the furniture may not have 
been entirely without reluctance, and that the receptive attitude of Miss 
Cox was fully appreciated by Mr. Gaddis. The facts and circumstances 
are at least all within Miss Cox’s knowledge, but she does not come for- 
ward and explain them. 

sth. I think the evidence raises a strong inference that the will was 
found in Miss Cox’s possession. She was engaged in ministrations to 
deceased at the period the will was drawn. The will was left by the 
serivener at the place where she and the testator were left alone together 
and within a few hours of his death. The next that is seen of the will 1s 
when she offers it for probate. | While I do not decide that the deceased did 
ir did not possess testamentary capacity, his faculties, mental and physical, 
were so broken, that it 1s impossible to believe that the will did not come 
under Miss Cox’s contro! in the light of the disposition shown by her 
and of the interest manifested by her in a will, both at the time at which 
the will was executed, when she had to be twice requested to leave the 
room, and at the time she was eavesdropping on the occasion when a will 
was mentioned in the discussion between testator and Mr. Eppele in Miss 
Cox's home. 

6th. After Mr. Gaddis’s death, Miss Cox definitely concealed the 
fact that she had any knowledge of his having made a will, falsely stating 
that she did not know anything about it. The fact of this episode at the 
undertaker’s establishment has already been fully discussed. 

7th. The facts, as far as they are disclosed, in regard to the calling 
of an attorney to draw the will, leave Miss Cox under a legitimate in- 
ference that she was the active instrumentality. The evidence shows that 
two very urgent calls were made to the serivener’s office, and that the 
second call was ina woman's voice. When the scrivener arrived he found 
Miss Cox alone with Mr. Gaddis in his room at the hospital. 
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All of the various circumstances which | have recited, taken together, 
are sufficient in my Opinion to cast upon One in the situation of Miss Cox 
the burden of neutralizing by believable evidence the presumption of un 
due influence which arises from them. She has elected to sit silent without 
any explanation whatsoever, and the probate of the alleged will must, 
therefore, be denied. 


BARKOVITCH v. APRIL. 


(| ex Co. Circuit Court, April 16, 1923) 
Practice—C ontributos Vegligence—Striking Out Defenses—Rule 58 of Supreise 
Court. 


Case of Anna Barkovitch and Stephen Barkoviteh, her husband, 
Plaintitfs, against Louts April and Toni April, his wife, Defendants. .\« 
tion at law 

Mr. John V. Laddey for Plainiitis 

Mr. Elarry Levin for Defendants. 


DUNGAN, Jo: Motion was made to strike out the second special 
defense to the first count and the second special defense to the second 
count, which sets up contributory negligence in these words: “The plain 
tiff was guilty of contributory neghyence which caused and contributed 
to the happening of said accident 


Under the former practice, prior to the tgt2 Practice ct, | think that 
form of pleading, upon general demurrer, would not have been objection 
able, and the reasons given for striking out these defenses substantially 
mount to a general demurrer. It might be, however, pon motion t 
strike out the defenses, upon the ground that they were so framed as to 


embarrass or delay a fair trial, and the action of the Court might have 
been to strike them out. By Rule 26, annexed to the 1gi2 Practice Vet, 
demurrer- are abolished, and advantage may be taken of the defect in the 
pleading by motion to strike out, but | do not understand that under that 
rule there is any difference than 1f the objection to the pleading had been 


made by general demurrer. Hlowever, this matter seems to have been 
particularly covered by Rule go attached to the 1gt2 Practice Aet, (whic! 
is Rule 58 of the Supreme Court), which provides that “The answer must 
specially deny such allegations of fact m the complaint as defendant in 
tends to comtrovert It must specittly state any defense which 1 
consistent with the truth of the material allegations of the complaint, and 
any defen vhich, if not st ted, would he likely to case Surprise, or 
vould raise issues not arising out of the complaint or imstance, the 


,or of Irmitations, release, payment, performance or facts 


( 
howing fraud, iegality, or contributory negligence ;” from which = it 
plainly appears that it was the intention of ihe Legislature, in adopting this 
t en contributory negligence of the plamtiff is pleaded it is not 
sufficient simply to allege as a conclusion that the pluntif was guilty of 
contributory negligence, but it is necessary to set up the faets from which 
the conclusion of contributory negligence may be inferred. 
The defenses will be stricken out, with leave to the defendant to 
plead contributory neghgence by setting up the facts upon which they 
rely as constituting that defense 
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IN RE JERSEt CITY. 


(State Board of Taxe aed Assessment, Mar. 20, 1923) 
fuvation of Jersey City Water Supply Property m Other Municipalities—Con- 
struction of Vartous Statutes. 

In the matter of the appeals of the Mayor and Aldermen of Jersey 
City for the cancellation of assessments levied for the year 1422 on prop- 
erty in the Townships of Hanover and Montville, and Town of Boonton, 
in the County of Morris, the “Vownship of Lyndhurst in the County of 
Bergen, the Townships of Caldwell and Cedar Grove, the Town of Nutley, 
in the County of Essex, the Township of Little Falls and the City of 

lifton, in the County of Passate. 

Mr. Irrank J. Reardon for Jersey City. 

Mr. Nathaniel C. Toms for Township of Hanover. 

Mr. Claude Garrison for ‘Vown of Boonton and Township of Mont- 
ville. 

Mr. Luther Shafer for Township of Lyndhurst 

Mr. William P. Hurley for Town of Nutley. 

Mr. J. Hl. Harrison for Township of Cedar Grove and Caldwell. 

Mr. Alexander M. Mel.eod for Township of Little Falls. 

Mr. William B. Gourley for City of Clifton. 

MR. JSS: These appeals bring up for review assessments for 
taxation made by several municipalities in the counties of Morris, Essex, 
Bergen and Passaic upon property owned by the city of Jersey City. The 
property consists of lands, burl lings and pipe lines used for the purpose 
of and in connection with Jersey City’s water supply system. 

The assessments are attacked on two grounds. The first is that the “y 
re levied against property which is entitled by law to immunity from taxa- 
tion, and the second, that, 1f taxable, some of the property has been over- 
valued. It was agreed at the hearing that the question of exemption should 
first be decided, and that, if the Board's decision should be adverse to the 
city’s contention, the parties would then be heard on the question of value. 

The question of exemption must be determined with reference to the 
provisions of the General Tax Act (Revision of 1918), P. L. 1918, p. 847. 
That Act provides in section 202 that “all property, real and personal, 
within the jurisdiction of this State, not expressly exempted by this Act, 
or excluded from its operation, shall be subject to taxation annually under 

s Act at its true value.” All Acts, general and special, inconsistent with 
its provisions, are repealed. The Supreme Court has held that the obvious 
effect of similar provisions in the Pax Act of 1903 was to repeal all ex- 
emptions except those allowed by that \ct, save only such exemptions as 
had been granted by irrepealable contracts with the State. Hanover Town- 
ship v. Camp Meeting Asso. of Newark Conference, 68 Atl 753. Unless, 
therefore, the property in question is exempted by the Tax Act of 1918, 
or its supplements or amendments, the City’s petition must be ph 

Section 203 of the Tax Act, subdivision 2, exempts from taxation 
“property of the respective counties, school districts and taxing districts, 
vhen located therein and used for public purposes.” The three-fold re- 
quirement set up by this provision is public ownership, public use and 
ownership and location in the same taxing district. The requirement as to 
location was not in the Tax Act of 1903, and by writing it into the Re- 
vision of 1918 the Legislature manifestly intended to change the law in 
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that respect by making the location of publicly-owned property the basis 
of classification. 

The property here sought to be exempted is not located within the 
taxing district of Jersey City, and, therefore, is not within the class to 
which exemption is granted. ‘That grant is limited to property situates 
within the taxing district levving the tax. 

We are not unmindful of the facet that our Court of Errors and 
Appeals has held that attempts to classify lands of counties and taxing 
districts for the purpose of taxation by reference to the location of such 
lands is in contravention of the Constitution. Essex County Park Com- 
nussion v. Town of West Orange, et al.. 73 Ath 511. Vhe decision in that 
case would seem clearly to indicate the mvalidity of the limitation attempt 
ed to be set up in the provisions of the Tax Act by virtue of which the 
appellee taxing districts levied the assessments under review. This Board, 
however, must take the law as it finds it, remitting to the proper judici:’ 
authority any question as to constitutional infirmity. 

We have considered what effect, 1f any, Chapter 276 of the Laws of 
1922, page 683. has upon the situation presented in these cases. 1] 
statute amends section 203 of the General Tax Act, which is the seectio: 
providing for the exemption of certain property. It makes no change m 
subdivision 2, before cited, but provides in section 2 as follows: ‘This 
\ct shall take effect immediately, but this Act shall not be held to repea’ 
or affect any exemption from taxation heretofore granted by any Act 0! 
the Legislature not expressly heretofore repealed.” 

It was urged by the appellant that the effect of this enactment was t 
revive Chapter 118, Laws of 1910, which was a supplement to the Tax Act 
of 1903, and which provided that the lands of counties, municipalities and 
public agencies of the State, used for the purpose and for the protection of 
public water supply, should be subject to taxation in the taxing districts 
where situated, without regard to any buildings or other improvements 
on such lands. As all exemptions not expressly granted by the Tax Act 
of 1918 were repealed by that Act, Chapter 118, Laws of tyro, was im 
phiedly repealed so far as it had the effect of exempting buildings and 
improvements on lands publicly-owned for water supply purposes. We 
cannot construe the amendatory Act of 1922 as evincing a legislative in- 
tent to give new vitality to the 1910 Act, especially in view of the fact 
that m the same statute the Legislature was careful to repeat the precise 
requirements for the exemption of public property set up in the Tax ke 
vision of 19gt8. 

In any event, the Act of 1422, approved March twenty-first of that 
year, could have no effect upon the assessments in these cases, which 
were made as of October first of the preceding year. [exemptions from 
taxation must be as of the date of assessment, namely, October first. Jer 
sey City v. Township of Montville, 84 N. J. L. 43. 

Two other statutes remain to be considered. One is Chapter 289, 
Laws of 1gt&, and the other Chapter 27, Laws of tg1g. The first of these 
\ets amended the exempting section of the 1903 Tax Act. The amend 
ment left unchanged that subdivision of the section dealing with publicly- 
owned property, which subdivision did not contain the provision that, to 
be exempt, such property must be located within the taxing district levying 
the tax. As this amendatory Act was approved on March sixth and took 


heat 
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effect immediately, it is sugvested that it repealed by implication incon- 

stent provisions in the ‘Tax Kevision passed at the same session and ap- 

proved March fourth, two days earlier. The answer to this argument is 

that the Revision by its terms did not take effect until October 1, 1g18, and 

that at that date it took the place of the 1g03 Act, together ak all of it- 
iondments 

Chapter 27, Laws of roig, P. L. tgtg, page 57, 1s a further supple- 
ment to the Tax Revision of ct and provides that the property of a 
taxing district located outside of such district and in the same county and 
used for the purpose of a wr water supply shall be exempt from taxa- 
tion, except as to lands so used. This Act, it will be noticed, attempts to 
extend the limit of location essential to exemption from the taxing district 
to the entire county. It can, however, have no application to the property 
involved in these appeals, as all of such property is located outside of 
Hudson County. 

The result is that the present state of the law compels us to find that 
the City of Jersey City is not entitled to the exemption which it seeks, 
and that the assessments should be affirmed. Unless the appellant wishes 
to be heard on the question of valuation which has been reserved, judg- 
ment will be entered dismissing the appeals. 


MISCELLANY 





“HIS HONOR, JUDGE PARRY.” there might be more of them. Liter- 
ature, unfortunately, was not the 
vocation of “His Honor, Judge 
Parry,’ nor is it of his daughter, 
only one of the joys of life! 

Judge Adams might have told a 
still better story of Mr. Sergeant 
Parry, who was the father of Judge 


/:ditor of Law Journal. 

Sir: In the Law Journar for 
April, 1922 (p. 115), you published 
“A Letter to Portia.” The head 
note said, m relation to the author : 
“It is stated to be by ‘His Honor, 
Judge Parry, although we cannot Parry. fe theows le tb the tek 
state just who that writer is.” In Museum where he became a great 
the July number following (p. 221). favorite of Sir Anthony Panizzi, the 
Judge Adams stated he thought it principal librarian, went to the Bar, 
vas “Mr. Sergeant Parry, who he and was said to be the most per 
came a Judge of some local Court atrnniee ailaeiiie Chalk cae alin 
outside of London.” The Judge was a jury eee ces died esate ie 
quite wrong. Edmund Abbott Parry i sed pal eaten : ECG 
was the Judge, at Manchester, Eng ‘Treshees N “y April 19 2 
land, for more than 20 years, 2 ee Seis Bats 


learned lawyer and a versatile, PROFESSIONAL ETHICS. 
charming writer all his life, author ie 
of “Judgments in Vacation,” and (uestions snbenieed to and an- 


“What the Judge Saw,” two of | swers by the Committee on Profes- 
his volumes. Tlis daughter, Helen sional Ethies of the New York 
Parry Eden, writes poetry which G. County Bar Association : 

K. Chesterton says is “worth while.” Question: When a client brings 
Whoever knows her verses wishes suit for rescission of a contract 
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made by him with a third person 
upon the ground that his lawyer de 
ceived him and thereby induced him 
to make the contract, may the liw 
ver, Whose good faith is thus at 
tacked, properly disclose to counsel 
for the defendant the communica 
tions which he actually made to hits 
clhent, and which are not those of 
Which his chent falsely accuses him 
as the basis of his suit ? 

\nswer: In the 
Committee, the client, by making 
agamst the lawyer, 


Opmon of the 


the charges ' 
waives the privilege of the other 
wise confidential communication : 
and therefore it is of the opinion 
that such disclosure may be made 
Question: In the opinion of the 
Committee may or should a lawyer, 
ho has secured a postponement of 
egal proceedings, on the ground 
that he is unable to ascertain the 


W 
] 


present whereabouts of his client, 
subsequently di-close to counsel for 
tl e adverse }) rev. OF 10 the ( ourt, 


but without the consent of his client, 
either that he has learned the pres- 
ent address of his client, or what 

address is, the chent having 


unicated such knowledge to 
the lawver in contidence ? 

\nswer In the opinion of the 
Committe ents contidence 
ith certain exceptions such as the 
) | Is a) of crime ) 
net tyteyt rly by di closed by 

the | ver without the chent’s con 
he lawver, having obtain 
vor of indulgence from the 

Court by asserted ignorance of | 


( ) Mot mM LOO 
¢ ! req client 
ne fact that he 
d nue to benetit b 
nd pr 1) 
‘ y! 11d ¢ 

efore ere such @ situation 
f pene) Ly ] hie 
f ) ] for rie id 

] i Quer Case 
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the Court, that he now knows his 
chent’s whereabouts, but that it has 
been disclosed to him in contidence 

Question: In the opinion of the 
Committee, will it offend profession- 
al ethics for a lawyer to write his 
clients and fricnds, conmiunicating 
to them the necessity and advan 
tages of will making ? 

\nswer: In the opinion of the 
(Committee, any general communica 
tion of the kind would be improper 
as a solicitation of business. In spe- 
cial cases such a letter might be 
justified by personal relations or cir- 


Cumistances 


TO SOLVE THE CANAL MATTER. 


The Governor has appointed these 
members to investigate the question 
of what to do with the Morris 
Canal: Cornelius C. Vermeule of 
least Orange, Edward D. Duttield 
of South Orange, William ©. Mor- 
van of Montclair, Albert W. Drake 
of Plaintield and Samuel VP. Leeds 
of Atlantic City. A similar num 
ber will be chosen by municipalities 
through which the canal runs, and 
these ten, in addition to Percival 
Chrystie of High Bridge and Owen 
Winston of Gladstone, members of 
the State Board of Conservation 
and Development, are to conduct a 
a series of meetings so as to be able 
to make a report to the next Legis- 
lature. The Chairman is Mr. Drake. 


BAR IMPROVEMENT SUGGES- 
TIONS. 


Last month the Essex County 
Lawyers Club listened to a discourse 
by former United States Attorney 
General George W. Wickersham on 
what the Bar of New York City 
had been doing for the last fifteen 
years to raise the quality of its 
membership. Thereupon the lssex 


Club voted to make an effort to do 
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as much for the Bar of New Jersey. 
Corporation Counsel Congleton pre- 
sented two resolutions which were 
adopted. 

(me provides for the appointment 
by the Supreme Court of three 
counselors-at-law in each county to 
act as a committee for the investiga 
tion of the character and fitness of 
all candidates for admission to the 
Bar, whose approval shall be a pre 
requisite for such admission. — It 
shall be the duty of such commit- 
tees to keep under their observation 
all applicants who have filed their 
certificates of commencement. of 
clerkship from the commencement 
of such clerkship down to their ex- 
amination for admission. 

by the second resolution the Club 
expressed its approval of a proposed 
supplement of the rules of the Su- 
preme Court providing for the ap- 
poiniment of a committee on char- 
acter and fitness, and suggested: “In 
view of the great importance of the 
character and moral qualifications 
of candidates for admission to the 
iar, no announcement of the result 
of any examination of such candi 
date be made until after he shali 
have submiited himself to both men 
tel and moral examination.” 


HIGH POINT PARK COMMISSION. 


Mr. Wayne Dumont of Paterson 
has been chosen chairman of the 
newly organized High Poimt Park 
(ommission, authorized by the Leg 
iSlature to administer the gift to 
the State of a 10,000-acre tract at 
High Point, Sussex county. John 
I’. Taggerty of Newark was chosen 
vice-chairman, and John J. Stanton 
of Sussex, secretary. Other mem 
bers of the commission are lelix 
fuld of Newark and Mrs. Gertrude 
S. Bodine of Trenton, wife. of 
United States District Court Judge 
Joseph L. Bodine. 
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OTHER JUDICIAL APPOINT- 
MENTS. 


In addition to the list of the Gov- 
ernor’s appointments published in 
our last number there should be 
noted the following : 

Histrict Court Judge in Paterson, 
Robert §. McDermott. 

District Court Judge in Hoboken, 
Wilham J. Hanley. 


LAWYERS’ CLUB OF ESSEX. 


On April 7 an annual meeting of 
the Lawyers’ Club of Essex County 
was held at the Hotel Washington 
in Newark, at which Circuit Court 
Judge Nelson Y. Dungan was the 
euest of honor. 

At the speakers table, besides Mr 
eo Stein, President of the Club, 
and Judge Dungan, sat Governor 
Silzer, Chief Justice Gummere, Su- 
preme Court Justices Swayze, Kal- 
isch and Black, Vice-Chancellor- 
Backes, Fielder and Buchanan, 
Common Pleas Court Judge Wells 
of Burlington County and George 
A. Post. 

The diners evinced their loyalty 
to the Chief Justice by the singing 
of a one-stanza song improvised by 
some unnamed poetaster and print 
ed on small cards scattered about 
the tables. 

Those claiming Princeton as their 
alma mater sang “Old Nassau,” the 
Yale men “Boola-Boola;" those 
from Harvard “Fair Harvard,” and 
the Rutgers men “Banks of Old 
Raritan.” 

Judge Dungan) spoke of the 
erowth of the law business in Essex 
county since he began as Judge in 
tgit. In that year, he said, the 
April Term opened with 392 Cases 
on the calendar, and the September 
term with a total of 467, whereas 
the present April term opened with 
1,147 cases on the calendar, while 
the last September term had 1,328 
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listed cases. He also spoke in terms 
of warmest appreciation of his one- 
time colleague, Judge Irederic Ad 
ams, now retired and living in Los 
Angeles. “Association with him,” 
Judge Dungan said, “was an educa- 
tion. He was the most loving and 
most lovable man, and yei the most 
modest man one could mect. Judge 
Adams was a great. stabilizer to 
me.” In like terms of pratse he re- 
ferred to Judge Mountain, who be- 
came Judge Adams's successor ; 
Chief Justice Gummere, Vice Chan- 
cellors Backes, fielder and Buchan- 
an, and others on the Bench. 

The Chief Justice struck a dis 
tinctively personal note when he 
spoke in place of Governor Silzer, 
who pleaded that he had not had 
time to prepare a speech 


NEW JERSEY STATE BAR ASSO- 
CIATION YEAR BOOK. 


This interesting volume, contain- 
ing the report of the last annual 
meeting at Atlantic City, June 17, 
1922, as well as the address at that 
meeting, reports of committees, the 
members, necrology, Canons of 
Ethics, By-Laws, ete., came to hand 
recently. It contains 175 pages and 
ought to be in the hands of all mem 
bers of the Bar of this State. The 
Association has had 24 presidents 
since its organization in 1&8gg, six of 
whom are reported as deceased. The 
secretary 1s Mr. Le Roy W. Loder, 
of Bridgeton, by whom, we _ pre- 
sume, the volume was compiled. 
The vigorous address made at the 
annual meeting by Senator A. O. 
Stanley, of Kentucky, in some fea- 
tures of which we do not concur, 
will be read by many who did not 
attend. We think he was too pesst- 
mistic as to the trend of the times. 
As we have heretofore noted the re- 
port of the Committee on Legal 
Education (published also in this 
Law JourNAL for October, 1822) 
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went over to the next annual meet- 
ing. Parts of the report met with 
opposition, especially that which re- 
quired a college education and edu- 
cation in a law school. 


UNTRIED HUDSON INDICT- 
MENTS. 


lt is stated that in April more 
than 2,200 indictments were un- 
tried in Hudson county. In conse- 
quence Prosecutor John Milton an- 
nounced that Judges Alfred A. 
Stein of Elizabeth, frank L. Cleary 
of Somerville, William M. Seufert 
of Hlackensack and Samuel M. Shay 
of Camden would sit in Jersey City 
to try criminal cases from April 30 
to the middle of June. The three 
Hudson County Judges also would 
be sitting during that period. It 1s 
not so_ stated, but, presumedly, 
many of these indictments referred 
to liquor cases. 


NEW SUPREME COURT CLERK. 


[In March the Governor appointed 
as Clerk of the Supreme Court Mr. 
Kdward J. Kelleher, of Camden, 
who had been acting Supreme Court 
Clerk during the illness of Mr. 
Knoch L. Johnson, and the Senate 
confirmed the appointment. This 1s 
conceded to have been a proper pro- 
motion. 


THE CANADIAN BAR REVIEW. 


This new advocate among legal 
publications is not wholly a new 
magazine as it is, in fact, the “Can- 
ada Law Journal” and “Canadian 
Law ‘Vimes” consolidated and en- 
larged, under the new title. ach 
number, beginning January, 1923, 
contains over 100 pages, and it will, 
undoubtedly, gain prestige and sub- 
scribers as it moves on in its new 
course. We wish it all the success 
possible. We always read with inter 
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‘st its chief predecessor, the “Can- 
ida Law Journal,” and, of course, 
his publication will be still better. 
he publishers are The Carswell 
», Lmtd., Voronto. 


BOOK NOTICES. 


. iSSSAYS ON PSYCHOLOGY ANDCRIME. 
By Hugo Munsterberg, Professor 
of Psychology and Crime, with 
foreword by Charles S. Whit- 
man, LL.D. New York: Clark 
Boardman Co., 1923. 
In this book, called “On the Wit- 

ness Stand,” Prof. Munsterberg has 
collected a series of articles publish- 
ed by him in magazines some years 
ago, and Governor Whitman says he 
has pointed the way to rational and 
scientific means for probing facts 
attested by human witnesses by the 
application of [Experimental Psy- 
chology to the administration of 
law. Prof. Munsterberg had _ al- 
ways insisted that the experiments 
with actions of the human mind 
had been helpful in various fields of 
practical activity, but the lawyer, 
the Judge and the juryman alone 
were obstinate and declared that 
they had no need of the experi- 
mental psychologist. They go on 
thinking that their legal instinct and 
their common sense supplies them 
> with all that is needed and some- 
what more, and with that aim, and 
just in the line of the law, there- 
fore, Professor Htnsterberg had 
thought it necessary not to rely on 
technical statement, but to carry on 
the discussion in the most popular 
form. In these sketches, first pub- 
lished some fourteen years ago, he 
does not touch upon the psychology 
of the Judge or the attorney, but 
rather with the mind of the witness 
upon the stand, with the detection 
and prevention of crime, traces of 
emotion, untrue confessions, hyp- 
nolism and crime, and suggestions 
in Court. Under the titles “*Mem- 
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ory’ and “Illusions” he gives ex- 
periments in the memory of parties 
and witnesses and of his own self, 
with a serious warning to Judge and 
counsel to learn and regard the re- 
sults of the experimental study of 
mental action in different persons 
and under different influences. 

It is astonishing what errors and 
defects in perception of memory are 
revealed by experiments made with 
instruments and by scientific meth 
ods. They show conclusively that 
in the taking of testimony allowance 
must be made for such errors with- 
out charging a witness with willful 
decepiion. For example he says: 
“There had been an automobile ac- 
cident, and before the Court one 
of the witnesses who had sworn to 
tell the whole truth and nothing but 
the truth declared that the entire 
road was dry and dusty, and another 
swore that it had rained and was 
muddy ; one said that the automobile 
was running very slowly, and an- 
other that he had never seen an au- 
tomobile rushing more rapidly ; the 
first said there were only two or 
three people on the village road, and 
the other that a large number of 
men, women and children were 
passing by. Both witnesses were 
highly respectable gentlemen, neith- 
er of whom had the slightest inter- 
est in changing the facts as he re- 
membered them.” Again: “In some 
bowery wrangle one witness was 
quite certain that a rowdy had a 
beer mug and kept it in his fist, 
while he beat with it the skull of 
his comrade, while others saw that 
the two were separated by a long 
table and that the other was holding 
a mug Which he used as a missile, 
throwing it a distance of six or eight 
feet.” And, again, “to make memory 
responsible is the usual excuse. It 
is generally taken for granted that 
we all perceive our surroundings 
uniformly. In case there were only 
twenty men in the hall, no one could 
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have seen one hundred.” Then he 
goes on to say how the experiments 
show contradictions of a trivial sort, 
and yet utterly impossible to have 
been due to mistakes of memory. 
The most important experiments of 
this kind relate to time and speed, 
and especially to testimony relating 
to the speed of vehicles or the num- 
ber of revolutions by a wheel in a 
second. There were also experi- 
ments with regard to the perception 
of the direction of sound, or the 
character of sounds in the nature of 
signals. It has been largely through 
the use of instruments that these ex- 
periments have been carried on, and 
carried on so accurately that the re- 
sults are irresistible. 

This book gives the results of 
Professor Munsterberg’s — studies 
and the application of them, his ex- 
perience in the detection of crime 
and traces of emotion, and the study 
of untrue confessions ; and also the 
effect of suggestions in Court aris- 
ing out of influences of various 
kinds. These published essays in 
the magazines are well known to 
persons interested in such subjects, 
but it is well for the Bench and Bar 
to have an account of experiences 
relating especially to matters arising 
in Court BE. ©. K. 
KEMOVAL OF CAUSES STATE 

TO FEDERAI by James 

Hamilton Lewis, member of the 

(Chicago Bar, member of the Bar 
of the Supreme Court of the 
United States, formerly Corpora 
tion Counsel of Chicago. With 
an introduction by [hyjah N. Zo- 
line, of the New York Bar, mem- 
ber of the Supreme Court of the 
United States, author of “Federal 
\ppellate Jurisdiction and Proce 
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dure” and “Federal Criminal 
Law and Procedure.” With 
Forms. New York: Clark Board- 


man Co., 1923. 
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Mr. Zoline, in his introduction, 
refers to the unpopularity of the 
Kederal Courts in the early days 
and until after the Civil War, and 
says that if the matter were put to 
vote now the people would in all 
probability declare that no Ameri- 
can State nowadays entertains any 
prejudice against citizens of a sis- 
ter State because of diversity of 
citizenship. But he also refers to 
the fact that there are cases like 
Martin v. Hunter, 1 Wheat. 363, 1n 
which a Federal right is raised and 
must be answered, and upon the an- 
swer may depend the possibility of 
the general Government preserving 
its own existence. “If, whenever 
and wherever a case arises under 
the Constitution and laws of (or) 
treaties of the United States, the na- 
tional government cannot take con- 
trol of it, whether it be civil or crim- 
inal, in any stage of its progress, its 
judicial power is, at least, tem 
porarily silenced, instead of being 
at all times supreme.” 

Provisions for removal were 
made in the Judiciary Act of Sep- 
tember 24, 1789, and the system of 
this Act is, in form and essence, the 
same as that of 1876. The principal 
amendments in the meantime, were 
the Acts of July 27, 1866, March 
2, 1867, and March 3, 1&75, and it 
was after the passage of this last 
Act that Judge Dillon wrote his 
pamphlet on the “Removal of 
Causes” published in 1877. This 
was prepared at the request of the 
dior of the “Southern Law Re- 
view,” Seymour D. Thomson, for 
the issue of July, 1876. The edition 
was soon exhausted, and Judge Dil 
lon’s book on “Removal of Causes 
from State to Federal Courts” was 
published in 1877. Henry Camp- 


bell Black issued a book in 1887 

founded on Judge Dillon’s book. 
Mr. Zoline, in his introduction to 

Mr. Lewis’ work, says: “Credit is 
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due to Mr. Charles A. Bo-ton of 
the New York Bar for his persistent 
effort to bring to the attention of the 
Bar the chaotic condition of the law 
relating to the removal of causes 
from State to Federal Courts,” and 
quotes from an article of his in the 
“Central Law Journal” of April 4, 
1gig, referring to decisions in many 
Circurs in which the removal is in 
one case allowed and in another re- 
fused, without giving sufficient rea- 
sons for the difference between the 
cases; and all these cases are cited 
in this present introduction. And 
Mr. Boston concludes that the trou- 
ble lies both with the Legislature 
and the Judiciary ; and he says: “It 
is with a view of clarifying this 
state of the law that the work of 
Senator Lewis on the ‘Removal of 
Causes’ was written.” 

There is a full table of contents, 
and the number of cases cited by 
Senator Lewis is very large. The 
author seems to have examined 
these cases carefilly, and has stated 
clearly the results of the discussion, 
and done much to bring about har- 
mony where differences existed be- 
tween the Circuits. [specially im- 
portant to the practitioner in dealing 
with the removal of causes ts that 
the subject should be brought down 
to date, for the attorney obtaining 
a removal of his cause actually pre 
pares his papers at his own peril, 
or even if the removal is refused, 
the case is removed automatically if 
the proceedings are correct, and the 
ederal law ts complied with, and 
it is not removed if it is not re 
movable, even if an order for. re- 
moval is granted. It all depends 
upon whether the Federal statute is 
complied with or not. 

The present volume is a book of 
674 pages. It is clearly printed and 
in good type, and seems to cover the 
subject fully and accurately. 

EK. QO. kK. 


a 


N. J. BAR EXAMINATIONS, FEB- 
RUARY TERM, 1923. 


1. What are the two provisions 
in the constitution of this State as 
to compensation for private prop- 
erty taken for public use ¢ 

2. The State of New Jersey, 
under duly authorized tegislation 
approved by the voters, issued 
bonds for public purposes. In the 
act providing therefor, It was en- 
acted that the coupons attached to 
the bonds should, when due, be a 
legal tender for all debts, public or 
private, within the State. A, owing 
a mortgage debt to Bb, tendered pay- 
ment in these coupons. B declined 
to receive them, objecting to the 
form of tender. B brought fore- 
closure. A answered, setting up 
iender and paid the money into 
court. Was the answer good ? 

3. A brought an action of eject- 
ment for lands in Kssex County 
against B in the [Essex Common 
Pleas. B answered, denying A’s 
title. The cause was tried before 
the court and a jury, resulting in 
judgment for A. No exceptions or 
objections were taken by either 
party at the trial. B, having been 
turned out of possession by the 
sheriff, brought an action of eject- 
ment in the [Essex Circuit Court 
against A. <A, in defense, set up 
the Common Pleas judgment as res 
judicata. Was it a good defense? 

4. With the following chain of 
title before you, for what periods 
would you order a search for mort- 
eages : 

John Smith (owner), died intes- 
ta‘e, February 1, 1906, leaving a 
sou William as his only heir. 

Deed, William Smith (unmar- 
ried), to Richard Jones, dated 
March 1, 1907; Recorded July to, 
1OT4. 

Deed, Richard Jones and Jane, 
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his wife, to Thomas Ross, dated 
July 2, 1yo8; Recorded July &, 
1Q14. 

Deed, Thomas Ross and Clarissa, 
his wife, to William Thompson, 
dated July 10, 1914; Recorded Jan- 
uary 4, IQ16. 

5. Green, a grocer, made a chat 
tel mortgage to Gray (duly exe- 
cuted and recorded), covering all 
his stock in trade and such mer- 
chandise as he (Green) might 
thereafter acquire and put in stock 
to replace goods sold in the ordin- 
ary course of business. Thereafter 
Black obtained judgment against 
Green and the constable levied upon 
the then stock in trade of Green, 
all of which had been acquired after 
the chattel mortgage. You are con- 
sulted by Gray. Vhat relief ts 
available to your client? 

6. Draw a short contract for the 

sale of real estate? 
7. A, a manufacturer in_ Pitts- 
burg, sold to B, on credit, a carload 
of goods to be delvered at Jersey 
City by the Pennsylvania Railroad. 
The moment the car arrived at Jer- 
sey City, the goods were levied on 
by the sheriff of Hudson County 
on an execution against B. A, hav- 
ing learned of this and that B was 
insolvent, gave notice of stoppage 
in transitu to the railroad. Both A 
and the sheriff demanded posses 
sion. \Vho was entitled to 1"? 

& A, on May 15, 1922, con 
tracted in writing with B to convey 
to him a tract of land, title to be 
closed July 15, 1g22. On June 15, 
1922, A conveyed the lands to C. 
By having learned of this convey- 
ance, brought suit) for damages 
against A by summons issued June 
20, 1922. A moves to dismiss. 
What should the court do? 

9. Brown and White were co- 
partners. The partnership property 
consisted of two automobiles. Both 
par'ners were in the same aceident, 
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jrown being killed instantly and 
White dying three hours later 
jrown left a will appointing his son 
executor; White died intestate. 
What became of the partnership 
property ? 

10. James was a surety on a bond 
of Thomas to Henry for the pay- 
ment of $1,c00 on January 1, 1920 
Thomas having defaulted in pay- 
ment, James, by written notice on 
January 10, 1920, called on Henry 
to sue Thomas. Through the over- 
sight of Henry’s attorney, suit was 
not commenced against “Thomas 
until March, 1921. Thomas was 
then insolvent, though he had been 
solvent up to July, 1920. Henry 
sued James, who set up in his an- 
swer Henry’s negligence to sue 
Henry moves to strike out. What 
should the court do? 

11. A, representing himself to be 
X, purchased from B an automobile 
for $1,250 and gave B a_ bogus 
check for $1,500 in payment there 
of. LB, believing A to be X, gave 
back to him a check in the name of 
X for $250. This check was 
promptly negotiated by A endorsing 
the name of X thereon, and came 
into the hands of C, a bona fide 
holder, for value. Should C recov- 
er from B on the check ? 

12. (a) What are the statutory 
requirements for the making of a 
valid will? (b) Draw) form ot 
attestation clause. 

13. A, administrator of the estate 
of XN, obtained a decree barring 
creditors. Thereafter B, a credi- 
tor, presented a valid claim against 
the estate. What are B’s rights, if 
any, against A, the administrator, 
or against X’s estate? 

14. A, the heir of a decedent, 
relying on the promse of B to buy, 
for the benefit of A, certain real 
estate at a sale thereof to pay debts 
of deceased, did not attend said 
sale, or bid for the property which 
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was purchased at said sale by B. 
\ filed bill, alleging that said real 
estate was held in trust by B for A. 
ys answers, setting up statute of 
frauds. Should defense be stricken 
out on motion ? 

15. Bill of complaint filed by City 
of A against its tax collector for 
discovery and an accounting for 
moneys received and disbursed by 
him as such collector. Motion by 
defendant to strike out bill on the 
ground that equity was without jur- 
isdiction and that complainant had 
adequate remedy at law. Motion 
was denied. Was the ruling sound ? 

16. A, the owner and holder of 
shares of corporate stock, executed 
a written assignment thereof, with- 
out consideration, to his daughter 
B. <A retained possession of the 
stock until his death, when B filed 
a bill to compel the personal repre- 
sentatives of A to execute an effec- 
tual transfer of the stock, the bill 
being based on the ground that the 
assignment amounted to a declara- 
tion by A that he held the stock in 
trust for B. Is the theory of the 
bill sound ? 

17. Plaintiff, while walking 1n the 
public street in front of defendant’s 
premises, was bitten by defendant’s 
dog, which was lying unmuzzled on 
the sidewalk. A city ordinance pro- 
hibited dogs on the streets without 
i muzzle. Can plaintiff recover ? 

18 A was assaulted on the same 
occasion by B, and C, the wife of 
8. A obtains verdict for injuries 
against B and ©. Should the ver- 
dict be sustained on appeal? 

19. What 1s the punishment pro 
vided by statute for (a) Manslaugh- 
ter; (b) Murder in the second de- 
gree; (c) Murder in the first de- 
vree? 

20. Upon the trial of a person in- 
dicted for the killing of John Sonta 
in the City of Newark, Essex Coun- 
ty, New Jersey, the proof disclosed 
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that the name of the person killed 
was Joseph Sonta and the place 
where he was killed was Orange, 
Kssex County, New Jersey. On mo- 
tion of the prosecutor, the court 
amended the indictment to conform 
to the proof. On judgment of con- 
viction, was this action of the court 
reversible error ? 

21. A married woman who was 
the owner of the majority of the 
stock of a corporation made a note 
to pay a debt of said corporation. 
In a suit to enforce payment of the 
note, the court held that her owner- 
ship of said stock was a sufficient 
consideration to render her liable. 
Was this correct ? 

22. The receiver of a corporation 
died during the progress of a suit 
against him. What was the status 
of the suit ? 

23. Defendant was on trial for 
assault and battery upon a fellow 
workman. His counsel asked a 
witness called on behalf of the de- 
fendant, “Do you know his (de- 
fendant’s) reputation among his fel- 
low workmen for peace and quiet- 
ness?” The question was objected 
to. Was it admissible ? 

24. The executor, on exceptions 
to his account on the ground that 
he had not charged himself with 
certain shares of stock which had 
been owned by his testator, took the 
stand to show that the stock had 
been the subject of a gift to him by 
the testator. His testimony was ob 
jected to and ruled out by the court 
Was this ruling correct ? 

25. Jones sold and delivered to 
Smith & Brown goods of the value 
of $5,000. Brown, a member of 
the firm, afterwards, made a note 
to Jones for $3,000 for money loan 
ed to him (Brown) individually. 
Could Jones sue for both claims in 
one action ? 

26. In an attachment suit the 
sheriff attached personal property 
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which was claimed by a third per- 
son. How under the Attachment 
act may the ownership be determin- 
ed? 

27. \ lawyer accidentally dis- 
covered that the title of A to certain 
real property was defective. fle im- 
mediately wrote to B, who had a 
claim to the property of which he 
(13) was ignorant, advising him to 
bring suit on his claim. Was he 
justified in doing this? 

28. How can the Court of Chan- 
cery enforce a decree for alimony ? 

29. A complainant being satisfied 
that a certain man was doing things 
violative of the complainant’s legal 
rights, filed a bill in Chancery for 
an injunction to restrain the de 
fendant from doing said acts. The 
affidavits in support of the bill were 
all taken by the solicitor of the com 
plainant. The solicitor of the de- 
fendant moved to suppress the aff 
davits on this ground. What should 
the court do? 

30. A defendant, in his answer 
to a bill of complaint filed for speci- 
fic performance, made two defenses 
in the alternative which were in- 
consistent with each other. For this 
reason the complainant moved to 
strike them out. Should he succeed ? 


COUNSELORS’ QUESTIONS. 

What is the constitutional pro 
hibition against imprisonment in 
civil actions in this State? 

2. Name in their order, with their 
numbers, the last four amendments 
to the Federal Constitution, giving 
the purpose of each one. 

3. A, the owner of a house, on 
anuary I, 1422, contracted with B 
or repairs to the same. B com- 
pleted his work April 1, 1g22. A, 
on May 10, 1922, conveyed to C, a 
bona fide purchaser. 8, not having 
been paid on June 1, 1922, filed me- 
chanic’s lien against the house, mak- 
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ing A and C parties. C defends on 
the ground that 1} has no lien. What 
do you say ? 

4. The X. Y. Railroad Company 
made a mortgage on July 1, 1914, 
to a trustee to secure a bond issue 
covering all its property then owned 
or thereafter to be acquired. On 
february 1, 1gt8, it purchased from 
Peter Robinson a tract of land giv- 
ing him a purchase money mortgage 
for part of the price, which mort- 
gage was not recorded. ‘The com- 
pany having defaulted on its bonds, 
the trustee brought foreclosure and 
in the bill claimed priority over Rob- 
inson. Robinson in his” answer 
claimed priority over the trustee. 
Which was right ? 

5. Alfred) Jones was born in 
Newark, N. J., on November 8, 
gol, at 11:30 o'clock P. M., and 
always lived in the State. He at- 
tempted to register for the State 
election held on November 7, 1922. 
Ilaving been refused the right to 
register and vote, as being under 
age, he applied to the court under 
the election law to be reeistered and 
to have the right to vote. What 


? 


should the court do: 
6. f made a will devising his 
house to his widow and bequeathing 
his personal property to his execu- 
tors in trust for his children. The 
testator died in the midst of a storm 
which blew off the chimney of the 
house, leaving it a pile of loose 
brick. Doth the widow and the exe- 
cutors claimed the brick. Who was 
entitled to it? 
A, having a stock of men’s 


4: 


ats on hand, offered to sell them 
to I at S15 each. In the course of 
the negotiations he said to B: “lI 


” 


assure you each suit is worth $25. 


t 


Relying on this statement B  pur- 
chased the stock and paid for it at 
$15 each suit. It turned out that 
none of the suits was worth more 
than $10 and B owas compelled to 
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sell them at a loss. He sued A. 
Could he recover ? 

8. Jones agreed orally with Smith 
on March 1, 1922, to build for 
Smith two machines, to be begun 
not later than May 1, 1922, and to 
be completed on July 1, 1923, Smith 
to furnish the iron and other ma- 
terials as Jones needed them. Smith 
having failed to furnish the iron 
and Jones being unable to begin 
work, began suit on May 2, 1922, 
against Smith. Smith set up the 
Statute of Frauds and Jones moves 
to strike oir. What should the court 
do? 

g. Jones, Brown and Robinson 
were partners in trade from Janu- 
ary 1, 1910, each having contributed 
$5,000. On January 1, 1915, Brown 
advanced $2,000 in aid of the part- 
nership. On January 1, 1918, the 
partnership was wound up, with a 
balance of $5,000 after payment of 
liabilities. How should this $5,000 
be divided ? 

10. Jackson, having been appoint- 
ed cashier of the L. National Bank, 
gave bond to the bank for faithful 
performance of his duties, with 
Johnson as surety. About six 
months thereafter the directors 
learned that Jackson had taken some 
of the bank’s money. Jackson make 
eood and the directors did not 
notify Johnson of the circumstance. 
Some months thereafter Jackson, 
being still cashier, absconded, taking 
with him $10,000 of the bank’s 
negotiable securities. The bank sued 
Johnson on the bond. Johnson set 
up in his answer as a defense the 
bank’s failure to give him notice 
of Jackson’s previous defaleation. 
The bank moved to strike out. What 
should the court do? 

11. A brought suit upon a prom 
issory note, and after proving the 
note, offered it in evidence and rest- 
ed. Defendant introduced testimony 
to show that the note lacked con- 
sideration. Plaintiff offered no tes- 


wat 
yi 


timony in rebuttal. Court directed 
a verdict on the ground that there 
was no contradiction of defendant’s 
proof of no consideration. Was the 
direction proper ? 

12. X, a resident of Pennsyl- 
vania, died intestate, leaving real 
property in the State of New Jersey. 
His will was offered for probate be- 
fore the Orphans’ Court of the 
county in which the land was situ- 
ated. Should the will be admitted 
to probate? If so, under what cir- 
cumstances ? 

13. A’s husband was killed in an 
accident caused by the wrongful act 
of B. Can an action for damages 
be instituted against B? If so, what 
steps should A take to qualify her- 
self to bring this action ? 

14. On suit brought to foreclose a 
mortgage given to complainant by 
A and his wife on lands, the title of 
which, at the date of the mortgage, 
was held by the wife, defense is set 
up that the mortgage was given for 
a debt not contracted by her but by 
her husband and for which she was 
in no way liable. The above facts 
appearing on final hearing, in whose 
favor should the decree go? 

13. Certain taxpayers and resi- 
denis of A filed a bill in Chancery 
against the Mayor and Council of 
\ aad the lessees of the property of 
A to compel the municipal officers 
to perform their duty of enforeme 
the State law and the local ordin 
ances which prohibited the carrying 
on of amusements on Sunday and to 
enjoin the lessees from violating the 
criminal laws of the State. Has the 
court jurisdiction to grant any prt 
of the relief prayed for? 

16. In an action to foreclose a 
lien under Municipal Lien Act, 
appeared that the claim upon which 
the lien was based contained a 
known and conscious demand be- 
yond the actual amount due. Will 
relief be granted, and what maxim 


a 


in equity applies : 
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17. An automobile, at an inter 
secting street, collided) with a 
motoreycle coming in an opposite 
direction. The driver of the auto- 
mobile failed to observe the provis- 
ion of the Traffic Act that, “a ve- 
hicle turning into another road to 
the left, shall before turning, pass 
when possible, to the right of and 
beyond the center of the intersection 
of the two roads,” and his failure 
in that respect was made the basis 
for the direction of a verdict againsi 
the driver of the automobile by the 
trial judge. Was the court’s action 
legally sound ? 

18 A, a contractor, granted per- 
mission to B to use his (A’s) lands 
for a magazine in which to store 
oil for the operations of blasting 
being done by B, a subcontractor 
on the work. C, a servant of B, 
stored nitro-glycerine in the maga 
zine which, through the neglivence 
of ©, exploded, injuring D. Ver- 
dict was obtained against A, B and 
C. On a rule to show cause why 
the verdict should not be set aside, 
what should the action of the court 
he? 

ig. A directs a woman to goto B 
to have a miscarriage produced 
which is accomplished by B by the 
use of instruments in the absence 
of A. A and B on trial of an 1n- 
dictment against them for procur- 
ing an abortion, are convicted. 
Should the judgment of conviction 
he sustained on writ of error? 

20. (a) What right to a hearing 
before the Governor has a person 
held in this State as a fugitive from 


justice? (by) How may the vahd- 


ity of extradition proceedings be 
tested 7 

21. M sued K for the ahenation 
of his wife’s affections. As a de- 
fense K_ offered to show that M 


consented and contributed to the 
injury, but the offer was overruled 
Was the ruling correct ? 
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22. An agent for a foreign cor 
poration, which had not obtained 
from the Seeretary of State a cer- 
tificate to do business in this State, 
negotiated for it a sale of goods to 
the defendant. Phe negotiations 
were all carried out in this State 
and resulted in a written agreement 
which required the sale to be sub- 
ject to the approval of the home 
office im another state. The sale 
was so approved and the goods de- 
livered. Could the foreign corpor- 
ation sue the defendant on thts 
agreement in this Siate: 

23. The Orphans’ Court of the 
County of M surcharged an execu- 
tor for $1,500, which, upon excep- 
tions to his account, it was alleged 
he had failed to collect from = C. 
Upon the hearing C was offered by 
the executor to establish that the 
$1,500 was a gift from the deced- 
ent. The evidence was excluded 
for the re: wis a trans- 
action with the de Was the 
ruling right 7 

24. Upon the trial of an indict 
ment for the illegal sale of liquor, 
a witness was asked if at a prelim- 
inary hearmg he had made 
statements different from those tes- 
tified to by him. Tle answered that 
he had not. ‘The defendant for the 
purpose of contradicting him, offer- 
ed the transcript of a stenographer 
who took the evidence ai the hear- 
ing. Should this evidence be ad- 
mitted 7 

25. \ owed B S500 for which B 
recovered a judgment. Afterwards 
A sued Boupon a claim due from B 
ut the time of the former suit 
Should he recover ? 

26. Plaintiff sued Jones and his 
wife upon a promissory note made 
by them. Draw an answer by the 
wife admitting the making of the 
note but setting up that she signed 
as surety. 

27. A lawyer made an oral agree- 


ison that 1 
edent, 


not 


es 
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ment with his opponent respecting 
the conduct of a case. At the trial 
of the case he repudiated it because 
it was not in writing. Was he jus- 
tified in doing it ? 

28. A wife in an ex parte suit 
against her husband for divorce 
wished to obtain a decree for ali- 
mony. What course should she 
pursue to do so? 

29. B filed a petition in Chan- 
cery for the construction of the will 
of Ff. © made a motion to dismiss 
the petition for the reason that a 
petition would not lie for the con- 
struction of a will. If you were the 
solicitor of the petitioner, what 
course would you pursue ? 

30. A final injunction was issued 
by the Court of Chancery in the 
case of Y against C. C forthwith 
took an appeal. Did the injunction 
remain in force pending the de- 
cision upon appeal or was it sus- 
pended ¢ 


ADMISSIONS TO N. J. BAR, FEB- 
RUARY TERM, 1923. 


ATTORNEYS. 
NEWARK. 

Alenick, Michael G., 913, Pruden- 
tial Bldg. 

Berlin, Samuel H., 58 Broome St. 

Brady, John W., 810 Broad St. 

Calandra, Anthony A., 31 Clinton 
at. 

I)’ Alessio, Joseph A., 123 Parker 
ae 

Deviraux, C. Hubert, 763 Broad 
St. 

oerst, Joseph 
Springheld Ave. 

Johnson, William B., go& Kinney 
Bidy. 

Kearns, Anthony 9., 241 So. 8th 
~ye. 

Kiell, Joseph M., 825 So. 15th St. 

Krueger, William, — liremen’s 
Bldg. 

Manning, Joseph E., 207 Market 
St. 


Francis, 525 


Masini, rank G., 221 North gth 
a. 

McKenna, Jerome B., 1g1 So. 7tn 
St. 

Miele, Elizabeth A., 7g Halsey 
St. 

Respond, John Thaddeus, 765 
sroad St. 

Sommer, George R., 738 Broad 
St. 

Strijesky, Louis, 31 Clinton St. 

Tepper, Jules I¢., 800 Broad St. 

Tully, Joseph J., 20 Clinton St. 


NEW YORK CITY. 


Bader, Maximilian, 15 Park Row. 

DeGroff, Robert L., 165 Broad- 
way. 

Houman, Garret C., g2 Liberty 
St. 

Kennedy, John Edward, 75 Ful- 
ton St. 

Pleasants, Samuel A., 120 Broad- 
way. 

CAMDEN. 


Berkowitz, Harry, 1458 Wild- 
wood Ave. 

Deibert, Edward R., 22g Market 
St. 

Heine, Aaron, 540 Federal St. 

Paul, Robert J. T., 4th and Mar- 
ket Sts. 

Rothermel, George D., 520 Mar- 
ket St. 

JERSEY CITY. 


Bright, James B., 256 Fairmount 
Ave. 

Coleman, Raymond A., 26 Wilk- 
inson Ave. 

Dorton, Edward J., 15 Exchange 
Place. 

Gannon, William P., 810 Grand 
St. 

Graf, John B., 219 Halladay St. 

Hayden, Edward S., 75 Mont- 
gomery St. 

O'Regan, John J., 84 Bentley 
Ave. 

Robbins, Bennet A., 643 Jersey 
Ave. 
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Rosthal, Joseph, 15 Exchange 
Place. 

Rurode, Wilbur S., 15 Tonnele 
\ve. 

Serven, Isaac \., Public School 
No. 4. 


Sloat, Raymond L., 239 Washing- 

ton St. 
NEW BRUNSWICK. 

Curran, James Joseph, 250 Dele 
van St. 

Dahmer, Frederick H., 21 Schuv- 
ler St. 

Ellison, Arthur G., 390 George 
=. 

Ratner, Jacob, 3 Elm Row. 

BAYONNE. 

Hussey, S. Melville, 
ik 

Murray, Daniel J., 342 Avenue C. 

Nessanbaum, Benjamin, 416 Ave- 
nue C. 


34 W. 47th 


ATLANTIC CITY. 
Matlin, Louis M., 17 N. Vermoni 
\ve. 


Morris, Samuel, 46 South Sov- 
ereion St 
Shahadi, Albert N., 519 Board 


walk. 
PATERSON. 


Turndorf, Charles, 126 Market 
St. 

Viviano, Salvatore D., 735 Eas 
23rd St 

\Waks, Abram, 1360 Washington 


ELSEWHERE. 

Brice, Towson, 563 William St., 
Fast Orange. 

Castel, J seph, rie 
boken. 

De Rose, Alfonse J., 232 Dayton 
\ve., Clifton 

Field, Oscar S., 
A wes 2ocselle 

Friend, Fred f., 
\ve.. Clifton 

Gabriel, Aro G., 
Place, Weehawken. 

Gassert, Frederick J., 401 Davis 
a ee Harrison. 


River St., Ho- 


West 6th 


221 
Dayton 


232 


309 Cottage 
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Gebhardt, Philip R., Clinton. 
Iierman, David S., 74 Hewe 

Ave., Passaic. 

Jacobowitz, Nathaniel <A., 
Roosevelt Ave., Carteret. 

Kaufman, Aaron, 157 Water St., 
Perth Amboy. 

Kummel, Max, 315 Central Ave., 
ast Newark. 

Lieberman, Abraham, 85 Lincoln 
Pl.. Weehawken. 

Lippincott, Estill S., 333 High 
St.. Burlington. 

Mangan, Harry Norris, 86 Chest- 
nut St., Salem. 

McCabe, James D., 825 Church 
Lane, North Bergen. 

Melxenny, Luke M., 1012 Ameri- 
can Mechanic Bldg., Trenton. 

Pelovitz, Frederick I., 20 Division 
St.. Somerville. 

Satterthwaite, Linton, Jr., ro12 
American Mechanic Bldg., Tren- 
ton 

Wise, Edward W., 54 Broad St., 
Red Bank, N. J. 


553 


COUNSELLORS. 
NEWARK. 


Aterstok, Leonard G., 810 Broad 
St. 

Boettner, Frank A., 776 Broad 
St. 

jowers, James L., 763 Broad St. 

Breitkopf, Michael, Broad 
St. 

Cerrato, Charles P., 196 Market 


790 


at. 

I ischbeck, Proctor 
Building. 

Fitzsimmons, Thos. [t., 164 Mar- 
ket St. 

Forlenza, Felix, 197 


Freda, Joseph A. F., 


John D.,, 


Market St. 
207 Marke: 


St. 

Freund, Helen O., 786 Broad 
St. 

Harden, Charles R., 763 Broad 
St 








n 


Ww 


St. 
ket 


yad 


vad 
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Harley, William B., Halsey St. 
& Washington Park. 

Hlowe, John C., 31 Clinton St. 

Isserman, Morris, 790 Broad St. 

Kaplan, Harry, 116 Market St. 

Kenny, Thomas A., 196 Market 
ot. 

Minisi, Anthony F°., 196 Market 
St. 

Nelson, Samuel E., 763 Broad St. 

Paul, Joseph C., 31 Clinton St. 

Schechter, Morris, 207 Market 
. 

Seigler, Irving, 164 Market St. 

Smith, William H., 790 Broad St. 

Stanard, John B., 16 Clinton St. 

Stickel, Halsey W,. 765 Broad St. 

Wackenhuth, William, Jr., 156 
Market St. 

Weckstein, Herman Bb. J., 164 
Market St. 

Williams, Robert B., 79 Halsey 
St. 
\Vollman, Samuel, 207 Market 
St. 

JERSEY CITY. 

Armstrong, Thomas J., 586 New- 
ark Ave. 

jrenner, Robert H., 75 Mont- 
gomery St. 

Coyle, T. Burton, 871 Bergen 
Ave. 

Craven, John D., 15 Exchange 
Place. 

Dunn, Jerome J., 1 Exchange 
Place. 

Hornstein, Isidore, 1 Exchange 
Place. 

Kinkead, Robert V., 586 Newark 
\ve. 

Melosh, Henry Jay, 1 Exchange 
Place. 

Messano, Ralph P., 586 Newark 
Ave. 

Stern, Samuel S., 75 Montgomery 
~~ Be 


PATERSON. 


Caminetti, Francis, 126 Market 
Se. 


Roemer, Charles Harold, 504 Colt 
Bldg. 

Shavich, Emanuel, 140 Market 
St. 

Singer, Herman Herbert, 152 
Market St. 

Stalter, Charles C., 152 Market 
=e. 

Williams, Robert, Jr., First Nat. 
Bk. Bldg. 

PLAINFIELD. 

Moskovitz, Philip H., 102 North 
Ave. 

Moy, Gordon V., 125 East Iront 
St. 

Smalley, Ralph J., 121 Watchung 
Ave. 

ELSEWHERE. 

Altman, Joseph, 331 Guarantee 
Trust Bldg., Atlantic City. 

Arnold, Abraham S., Box 36, 
Metuchen. 

Soyd, James O., 84 Main Ave., 
Ocean Grove. 

3urke, William I., 440 Bergen- 
line Ave., West Hoboken. 

Casey, Frank I., 713 Broad St. 
Bank Bldg., Trenton. 

Coakley, Leo J., South River. 

Coggeshall, Hooker I., 523 God- 
win Ave., Wortendyke. 

Cooper, Charles S., 10 W. Black- 
well St., Dover. 

Cranmer, Clarkson A., Somer- 
ville. 

Imerson, Sigurd A., 215 Broad 
St., Elizabeth. 

Harty, Charles J., Daily News 
Bldg., Passaic. 

Hartshorne, William, Freehold. 

Hegarty, William A., 5-7 South 
St., Morristown. 

Kalteissen, Klemmer, 40 Pater- 
son St., New Brunswick. 

Lloyd, Frank T., Jr., Market & 
Fourth St., Camden. 

Marini, Joseph W., Lyric Build- 
ing, Hackensack. 

Monaghan, Francis A., 545 
Roosevelt Ave., Carteret. 
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Murphy, Robert L., Court House, 
Morristown. 

Perretti, Peter N., 12-16 Lexing 
ton Ave., Passaic. 

Perlman, Rose Lerner, 315 Amer- 
ican Mechanic Bldg., Trenton. 

Repetto, Louis A., 1 So. Tenn. 
Ave., Atlantic City. 

Kyan, Matthew W. C., 
Broadway, Bayonne. 

Schwed, Irving, Somerville. 

Spingarn, Samuel, Hudson Trust 
Bldg., West Hoboken. 

Tripician, Louis N., 49 
Bidg., Atlantic City. 


Law 


OBITUARY. 


Mk. CHartes D. THomPson. 

Mr. Charles Dederer Thompson, 
long prominent as a successful law- 
yer in fersey City, died in New 
York City, on April 17, 1923. 

Mr. Thompson was born at New- 
ton, N. J., June 28, 1853, being the 
son of the late David and Susan 
(Dederer) Thompson. His father 
Was a prominent lawyer of Newton, 
having been admitted to the Bar in 
1833. He was a graduate of Prince- 
ton College (1825), and greatly es- 
teemed. The Thompson line de- 
scends from Aaron Thompson, who 


came from Scotland in 1686 and 
settled at [E-hzabethtown. Charles 
1D). was the youngest of four chil- 


dren of David Thompson, and was 
graduated from Princeton College 


in 1874, and subsequently from the 


Columbia Law School. He = read 
Inw in his father’s office and was 


admitted as attorney at the June 
erm, 1877, and as counselor three 
vears later. He practiced at New- 


ton from 1877 to January, 1886, 
when he went to Jersey City, form- 
ing a partnership with Col. Asa W. 
Dickinson. This firm of Dickinson 
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~ Thompson became, in 1892, Dick- 
imsen, Thompson & McMaster. 
Until recently Mr. Thompson prac 
wced alone at 1 Montgomery street. 
As a lawyer he was a pronounced 
success and his charming manners 
made for him a host of friends. 

Mr. Thompson took up his resi- 
dence in Montclair after beginning 
his practice in Jersey City, and was 
there a member of the Town Coun- 
cil i864 and 1895; also a member 
of the Board of Health. He was a 
resident of New York City when 
he died, 

During his early career he took a 
prominent part in the legal battles 
which the New Jersey Zine Com- 
pany was waging in the Sussex 
County courts, and the experience 
and reputation he gained through 
these trials are what led him to seck 
a larger field for his talent. He 
was for many years a director of 
the Sussex National Bank, a mem- 
ber of numerous clubs and. legal 
societies and for almost fifty years 
has been secretary of his class at 
Princeton. 

In 1882 Mr. Thompson was mar- 
ried to Anna MeMurtry, a daughter 
of the late William MeMurtry ot 
Newton. Three children were born 
to them: Charles D. Thompson, 
|r, a missionary and teacher at 
\Hababad, India; Dr. Lawrence M 
Thompson, of Montrose, Penna., 
and Julian I°. Thompson, of New 
York City. Mrs. Thompson died 
in 1go4, and two years later Mr 
Thompson was married to Mrs 
[aura Mills Eaton, who still sur 
vives him. 

The funeral services were held at 
his late New York residence, and 
the interment was in the Newton 
(Cemetery. 





